PROBATE 101:
AN UNDERSTANDING OF CALIFORNIA'S PROBATE PROCESS
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WHAT IS PROBATE?
Probate is a legal process. Its purpose is to:
Determine if a valid Last Will and Testament of the decedent exists,
Inventory all assets that make up the “estate” of the decedent,
Appraise the estate,
Ascertain and, if possible, pay all debts of the decedent,
Determine the beneficiaries of the estate, and
Distribute the remainder of the estate to the beneficiaries.
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WHAT ASSETS NEED TO BE PROBATED?
Only assets that are titled in the name of the decedent are subject to probate. Real
property always requires some sort of court proceeding unless it falls under the
examples listed below. Assets that pass by operation of law to other persons typically
avoid probate. Examples are:
Joint tenancy
Community property with right of survivorship (See our information on spousal
property petitions below for a discussion of the transfer of community property)
Assets with a beneficiary designation avoid probate unless the beneficiary
designation fails (the person named as beneficiary predeceases the asset owner).
These include:
Life insurance
IRA
401(k)
Bank accounts, brokerage accounts, and deeds with a transfer on death or payable on
death designation, such as the following, generally avoid probate:
Bank POD (payable on death accounts)
Brokerage TOD (transfer on death accounts)
California Transfer on Death deed
Assets owned by a revocable or irrevocable living trust can be transferred after death
without the need for a probate. This is why many people create estate plans with
living trusts. Important to note is that if you have a living trust but it is not “funded”
(you never transferred title from yourself to your trust), your estate may need to be
probated or go through a court action to see if the judge will approve the transfer of
assets to the trust post-death (this is not a guaranteed situation and there is always a
strong chance that the judge will deny the petition; if this happens, the assets will
have to be probated). This is a big mistake made by many people with estate plans
that include a living trust.
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DISPOSITION OF ESTATE WITHOUT PROBATE?
Transfer of Assets by Affidavit (Probate Code § 13100)
This is a special procedure where title to personal property can be transferred from
the decedent to beneficiaries without having to go through a formal probate process.
It is done through the use of an affidavit. The affidavit can only be used if more than
40 days have elapsed since the death of the decedent and the gross value of the
decedent’s real and personal property in California is $166,250 or less (year 2021
number; the amount is adjusted for inflation on an annual basis). NOTE: The
beneficiaries who receive the property using this technique may remain liable for the
decedent’s debts up to the value of the assets received (Probate Code § 13112).
Court Order Determining Succession to Real Property (Probate Code § 13150)
This is a special procedure where title to real property (residence, land, etc.) with a
gross value of $166,250 or less can be transferred from the decedent to beneficiaries
without having to go through a formal probate process. A petition must be filed with
the Probate Court. This petition can only be used if more than 40 days have elapsed
since the death of the decedent and the gross value of the decedent’s real and
personal property in California is $166,250 or less. NOTE: Like with the transfer by
affidavit, the beneficiaries who receive title to real estate using this technique may
remain liable for the decedent’s debts up to the value of the assets received (Probate
Code § 13156).
Transfer of Real Property of Small Value by Affidavit (Probate Code § 13200)
This is a special procedure where title to real estate with a gross value of $55,425 or
less can be transferred from the decedent to beneficiaries without having to go
through a formal probate process. The affidavit can be generated after at least six
months have passed since the decedent’s death. Because of the low dollar limit, this
procedure is usually only used for timeshares and unimproved land. NOTE: Like with
the transfer by affidavit, the beneficiaries who receive title to real estate using this
technique may remain liable for the decedent’s debts up to the value of the assets
received (Probate Code § 13204).
Spousal Property Petition (Probate Code § 13500)
This is a special procedure used to transfer title of assets to a surviving spouse
without having to go through a full probate administration. This could be used for any
property belonging to the deceased spouse that is being transferred to the surviving
spouse under the law of intestacy (where the deceased spouse has no Will) or because
the spouse is designated as a beneficiary in the Will. This procedure cannot be used
for transferring the decedent’s assets to anyone other than the surviving spouse.
NOTE: Like with the other procedures above, the spouse who receives title to
property using this procedure may remain liable for the decedent’s debts up to the
value of the assets received (Probate Code § 13551).
www.sandovallegacygroup.com

PAGE 05

PROBATE PROCESS TIMELINE
START:
Gather the following documents:
Will, if there is one,
Tax returns for three years,
Bank and brokerage statements, stock and bond certificates, etc...,
Deeds,
Inventory of personal property, including cars and other vehicles,
Information on life insurance, annuities, IRAs, 401(k)s, etc…
Schedule of all debts, including mortgages, car loans, credit cards, etc…,
Death certificate, and
Assemble a list of names and addresses for all Heirs at Law within two
generations (spouse, children, grandchildren, parents, brothers and sisters) and
all beneficiaries designated under the Will.
Determine the following:
Is there a Will and is it valid?
Does the Will contain self proving language?
Who is named as executor? If no executor, who will serve as administrator?
Will bond (a sort of insurance policy for the probate) be required and does the
executor/administrator qualify for the bond?
Who are the beneficiaries?
Any beneficiaries that are currently incarcerated or have been incarcerated
in the past?
Any beneficiaries that reside in foreign countries?
Any beneficiaries with creditor issues?
Any beneficiaries disabled, special needs, or on government benefits?
Will the assets be sold?
If assets will not be sold, how will the expenses of the probate be paid?
Probate Process Step 1 – File petition for probate.
Probate Process Step 2 - Give required notice to beneficiaries and required Heirs
at Law and publish in an adjudicated newspaper.
Probate Process Step 3 – Check probate notes, correct any deficiencies if possible.
Probate Process Step 4 – Attend initial court hearing.
Approved
Objection
Competing petition
Continue to address deficiencies
Probate Process Step 5 – If approved, Issue and File Bond (bond will need to be
filed with the court before the clerk will give you the Order and Letters); obtain
Order for Probate and Letters Testamentary / Letters of Administration (make
sure both Order and Letters are CERTIFIED by the court)
Full Authority
Limited Authority
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PROBATE PROCESS TIMELINE - CONT'D.
Probate Process Step 6 – File Duties and Liabilities; file Confidential Statement
SEPARATELY; obtain IRS EIN (Employer Identification Number), which will be used
as a sort of “Social Security Number” for the estate because the decedent’s SSN
can no longer be used; Establish Probate bank account or Blocked Account, if
required
Probate Process Step 7 -Within 90 Days of Letters Being Issued
Send notice of probate to Franchise Tax Board, Department of Health Care
Services, and Victims Compensation Board
Probate Process Step 8 – Within four months of Letters Being Issued
Get estate assets under the control of the executor / administrator; obtain
“date of death” statements from financial institutions.
Create an Inventory and Appraisal, send it to the assigned probate referee, and
file it with the court; file “date of death” asset statements with the court
Send proper notice to known creditors.
Address creditor claims that are returned by allowing them, rejecting them or
negotiating for reduced payment – NOTE: In order to be considered a valid
Creditor Claim, the creditor must FILE their claim with the court, not just mail
it to you.
If real estate is to be sold (and other assets that qualify for this document), see
if estate beneficiaries would be willing to sign a Waiver of Notice of Proposed
Action. If not, additional steps will become necessary in order to sell certain
assets.
If real estate is to be sold, it is very important to hire a Realtor who is familiar
with probate real estate sales. The process is different than a normal sale and
most Realtors do not have this experience and it can lead to substantial delays
in closing a sale and the probate. Also, the real estate sales procedure is
different depending on whether the executor / administrator has Limited
Authority or Full Authority
Probate Process Step 9 – Investigate any taxes issues – property taxes, income
taxes of the decedent, income taxes of the estate, and potential estate or
generation skipping tax
Probate Process Step 10 – Four Months or More after Letters are Issued
Inquire whether beneficiaries are willing to waive an accounting
If not, begin preparing the accounting
Verify that all creditor claims that have been received and filed with the court
have been accepted and paid, rejected, or negotiated for reduced payment
Begin preparing a Petition for Final Report and Distribution of Assets and an
Order to accompany it.
Probate Process Step 11 - File Petition for Final Distribution and Accounting
Check probate notes and clear any deficiencies, if possible.
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PROBATE PROCESS TIMELINE - CONT'D.
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Probate Process Step 12 – Attend hearing for Petition for Final Report and
Accounting
If petition is approved by the court, obtain a certified Order for Final
Distribution
Probate Process Step 13 – Pay approved attorney's fees and
executor/administrator fees
Probate Process Step 14 – Executor/administrator to make distributions of cash
and/or property to the beneficiaries as approved by the court. If a reserve is held
for tax preparation or payment of taxes, the close of probate may be delayed to
the following year when the final person and/or estate tax returns can be filed.
Probate Process Step 15 - Obtain Receipts of Final Distribution from beneficiaries
and a Receipt of Attorney’s Fees from the law firm. File all with the court
Probate Process Step 16 – Wrapping Things Up
Once assets have been distributed and Receipts have been filed with the court,
you are in a position to officially close the probate case with the court. You will
need to submit an Ex Parte Petition for Final Report and Discharge (with
Receipts attached) with the court. Keep an eye on the court case online. When
you see this document listed as “filed,” you are officially relieved as
administrator / executor.
Don’t Forget the Tax Returns!
It is possible to close the estate even though final tax returns were delayed until the
following year. If that is what was done, don’t forget to get the final returns filed.
Non-Probate Issues:
Claim forms would need to be completed by the beneficiaries of life insurance,
annuities, IRAs and other retirement accounts, as well as payable on death and
transfer on death accounts. Co-owners of joint tenant and community property with
right of survivorship accounts and deeds may want to clear title to show they are now
the sole owner of the account or real property. These things are done outside of
probate.
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DOESN’T A WILL
AVOID PROBATE?
This is another common misperception. Unless
your estate qualifies for one of the procedures
outlined above, if you have a Will, your assets
must be probated. One reason for this is that part
of the probate process is to make sure the Will is a
valid Will.
What is Needed for a Valid Will?
The person making the Will must be at least
18 years old,
The person must have the mental capacity* to
make the Will,
The Will must be signed by (a) the person
making the Will (Testator), (b) by someone
other than the Testator in the Testator’s
presence and by his or her direction, or (c) by a
conservator pursuant to a court order, and
Witnessed by two uninterested witnesses
who are present are present at the same time
and either (a) see the Will being signed or (b)
are told by the Testator that the signature on
the Will is his or her signature. The witnesses
must also understand that the document they
are signing as witnesses is the Testator’s Will.
A Will that is totally in the handwriting on the
Testator (holographic Will) may be able to
avoid the requirement for the signatures of
two uninterested witnesses.
* A person has the mental capacity to make a Will if
he or she: (a) understands the act of making the Will;
(2) understands the assets he or she owns; and (c)
remembers and understands the relationship to his or
her spouse, descendants, ancestors, and any other
persons affected by the Will.
www.sandovallegacygroup.com
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WHO IS THE BENEFICIARY OF THE ESTATE?
If the decedent died with a valid Will, then the beneficiaries would be the persons
designated in the Will.
If the decedent died without a Will, the court determines who the beneficiaries are
based on California law. The law of intestacy is complicated, and sometimes the
beneficiaries are not who you think they might be.
NOTE: Sometimes beneficiaries want to refuse their inheritance in favor of another
person. This is known as a Disclaimer. A person disclaiming his or her inheritance
CANNOT direct who will receive the inheritance. Legal counsel should be consulted
before executing any disclaimers or assignments of interests in the estate.
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WHAT IS THE ATTORNEY AND EXECUTOR /
ADMINISTRATOR PAID?
California law has established what the attorney and the executor/administrator
gets paid for the standard services of probate administration as outlined above. If
the probate is more complicated, there is a possibility the attorney and executor /
administrator could get paid “extraordinary fees” on top of the statutory fees.
Consult with your attorney about whether extraordinary fees are anticipated in your
case. The statutory fees are based on the gross value of the assets that make up the
estate. The final estate value is determined by the probate referee on the Inventory
and Appraisal.

PROBATE STATUTORY FEES
0

100,000

4%

4,000

100,000

200,000

3%

3,000

200,000

1,000.000

2%

16,000

1,000,000

10,000,000

1%

90,000

So, the attorney fees for a probate with assets of $500,000 would be $13,000
($4,000 + $3,000 + $6,000 ($300,000 x 2%)). If the executor / administrator also
wished to be paid, he or she would also be entitled to $13,000. If the executor /
administrator accepts payment for his or her services, he or she must report that
income on his or her income tax return.
estate.

WHY SHOULD I HIRE
AN ATTORNEY?
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WHO IS SANDOVAL
LEGACY GROUP?
Sandoval Legacy Group , a Division
of Holstrom , Block & Parke is one
of the most experienced probate,
estate planning, elder law and tax
law firms in Southern California. Its
managing partner, Dennis M.
Sandoval, is the only attorney in
California with specialist
certifications in the three areas of:
Estate Planning, Trust and Probate
Law; Taxation Law and Elder Law.
Dennis is also a Southern California
Super Lawyer and his associate,
David Hamilton, is designated as a
Rising Star by Super Lawyers.

If you were to listen to the hearings before a probate judge most
days, one of the most common things you would hear the judge say is
a recommendation that the executor/administrator who is
representing himself or herself consider hiring an attorney.
Experienced probate attorneys can often save the estate money and
time. This is because most people who try to handle a probate on
their own will suffer numerous continued hearings while they try to
address the deficiencies pointed out by the probate court. If the case
is continued too many times, the judge may issue a monetary
sanction or suspend or remove the executor / administrator.
A probate attorney can head off these delays and sanctions by either
having the correct paperwork submitted at the start or by quickly
addressing any deficiencies. An experienced probate attorney can
often negotiate a reduction in the claims filed by creditors, possibly
saving the estate thousands, or even tens of thousands in payments.
A probate attorney, working with an experienced Realtor, can also
minimize delays in closing the sale and may be able to help with
maximizing the sales price and minimizing the sales costs. A
knowledgeable probate attorney with a tax background can often
suggest ways to save on income taxes and property tax issues. All
this makes for the beneficiaries receiving their inheritance as quickly
as possible and often in a greater amount than if the executor or
administrator handled the probate by himself or herself.
www.sandovallegacygroup.com

CONTACT US
Call us at (833) 910-3390
To schedule a consultation to
see if we can assist you with
your probate related needs.
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Sandoval Legacy Group, a Division of Holstrom, Block & Parke, APLC
Southern California’s Premier Estate Planning, Elder and Tax Law Firm
Office Locations:
Riverside | Corona | Newport Beach | Murrieta | San Diego
Contact Us:
(833) 910-3390 | www. sandovallegacygroup.com
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The Probate Process

Getting Started:

C A L I F O R N I A

Is there a Will?
Are there Assets That Need To Be Probated?
Are There Unpaid Bills/creditors?
Can a Bond be Obtained?
Are There Probate Alternatives:
1. Spousal property petition
2. Small Estate Affidavit
3. Court Order for Succession To Property

Within 4 Months of Letters:
1. Gather Assets
2. File Inventory & Appraisal Form
3. Notice to Creditors
4. Negotiate Payoff with Creditors
5. Allowance/Rejection of
Creditors Claim

File Petition
For Probate
Hearing Date

START

5-8
WEEKS

Taxes
Property Taxes
Income Taxes for Descendant
Income Tax for Estate
Estate Taxes

Petition For Final Distribution
(Accounting or Waiver)
Petition for Approval of
Attorney and Executor Fees
Distribute Assets To Beneficiaries
Record Deeds

Within 5 Months of Letters Send Notice To:
1. Franchise Tax Board
2. Department of Health Care Services
3. Victims Compensation Board

2-3
MONTHS

*Every Probate case is unique. The Probate timeline will vary based on many factors.
Always consult with a Probate attorney for legal guidance on the Probate process and timeline.

PROBATE
COMPLETE

Obtain Receipts from Beneficiaries
File Ex-Parte Petition for Discharge

Letters Issued by Court
Obtain Bond (If Needed)
Notice of 1st hearing date published
Send notice of Probate to beneficiaries
and heirs of the Will

12-18
MONTHS

6-7
MONTHS

Court Hearing

Sell Real Estate
and Other Assets

1. Obtain Order
2. Pay Attorney Fees
3. Executor Fees

